PROFICIENCY STANDARDS AND REQUIRED REWRITES 


Instant rewrite:  If your brief does not comply with the constraints specified in the brief instructions on pages 5 and 6, you must rewrite it immediately:

· Required sections (page 5)

· Numbered pages

· Page limit

· Margins

· Lines per page

· Type font

Rewriting because your brief fails to meet the problem constraints does not negate the possibility that you may also have to rewrite your brief because of substantive deficiencies.


Proficiency rewrite:  Although we require that you write a proficient memo to pass this course, brief writing is more complex.  We recognize that some students may not write a truly proficient brief in our compressed semester.  To obtain a passing grade in this course, however, students must submit work that is of the level of proficiency expected of a first-year law student at this law school.  So that these standards can help you craft a brief in practice and in this course, we’ve indicated:  (1) basic expectations of proficiency that everyone should aim for when writing a brief, (2) expectations for a more persuasive or competitive brief, and (3) the level of proficiency that you must meet in this course.  If you fail to meet any of the boxed proficiency standards for UT 1Ls, you will have to rewrite your brief until it meets every standard.  Whether a brief meets these standards shall be the decision of the writing lecturer in consultation with your TQ.

Overall expectations of a proficient brief
1.
Upon initial reading of the brief, a judge would have a clear understanding of the party’s legal position and find it at least somewhat persuasive.  Specifically, 

· The brief clearly states and explains the legal grounds for affirming (or reversing) the decision of the court below. 

· The brief is easy for a busy judge to read and understand.

· The brief (in particular, the Argument) is clearly organized and clearly written.  

You will be required to rewrite if

· your brief does not articulate grounds upon which the court could grant the requested relief.

2.
Upon reading the authorities cited in the brief, a judge would conclude that the authorities supported the arguments and assertions based on them.  Specifically, 

· The brief does not misstate anything about the law or any non-legal authority.

· Where an authority does not directly state an assertion made in the brief, the relationship between the authority and the assertion is accurately disclosed by an introductory signal or in the text.

You will be required to rewrite if

· your brief misleads the court about any authority cited.

Expectations for the formal parts of a proficient brief

3.
The brief is in the format required by the problem constraints.  Specifically,

· The brief includes all of the required components.

· Each component contributes to the persuasiveness of the brief and reflects more than just a perfunctory effort to comply with the problem constraints.

· The Table of Contents includes every part of the brief and each entry is accurately cross-referenced to the page on which that part of the brief begins.   

· Each entry in the Table of Authorities is accurately and thoroughly cross-referenced to the page(s) on which it appears in the body of the brief. 

For a more persuasive or competitive brief:  The visual appearance of the brief is crisp and uncluttered.  There are no “orphan” captions or headings at the bottom of a page (while the text they introduce appears at the top of the following page.) The brief makes good use of “white space” to enhance visual appeal.  

You will be required to rewrite if

· your brief does not include all of the following components: Title Page, Table of Contents, Table of Authorities, Question(s) Presented, Standard of Review, Statement of Facts, Summary of Argument, Argument, Conclusion.

· your Table of Contents does not include every part of the brief;

· your Table of Contents is not substantially accurate in cross-referencing the pages on which each part of the brief begins; or

· your Table of Authorities is not substantially accurate in cross-referencing the page(s) on which each authority appears in the body of the brief.

4.
The Question(s) Presented (QPs) are clearly and persuasively written.  Specifically, 

· The QPs accurately frame the legal issues that are before the court.

· The QPs use the facts and the law to frame the issues from the client’s perspective. 

· The QPs are phrased persuasively, but are not excessively argumentative, strident, or slanted.

For a more persuasive or competitive brief:  The QPs use the Deep Issue format discussed in class and at pages 46-52 of the Supplement. 

You will be required to rewrite if

· your QPs do not accurately frame the legal issues that are before the court.

5.
The Statement of Facts is accurate and persuasively written.  Specifically, 

· The facts are supported with appropriate citations to the appellate record.

· The facts accurately reflect the appellate record.

· No material adverse facts are omitted.

· The Statement of Facts does not include any legal authorities or legal arguments but remains focused on the factual record. 

For a more persuasive or competitive brief:  The facts have been woven into a compelling story told from the client’s point of view.  The language and ordering of facts portrays the client in a sympathetic light, but does so subtly and without appearing to be too partisan. 

You will be required to rewrite if

· you do not use appropriate citations to the appellate record to support factual references; or

· your Statement of Facts includes legal authorities or legal arguments rather than remaining focused on the factual record.

6.
The Summary of Argument accurately, concisely, and persuasively summarizes the substance of the Argument.  Specifically, 

· The Summary of Argument is long enough to convey the sense of the Argument but not so long that it is almost as long the Argument itself or includes material left out of the argument.

· The Summary of Argument incorporates legal arguments and does not rely solely on policy or emotional arguments.

· The organization of the Summary of Argument is easy to follow and is consistent with the structure of the Argument. 

For a more persuasive or competitive brief:  The Summary of Argument reads smoothly and compellingly and not as if the sentences were cobbled together from the Argument.  The reader can understand the substance of the Argument without having to read the Argument itself.  The Summary of Argument is somewhat more general or abstract than the Argument, but conveys the same ideas. 

You will be required to rewrite if

· your Summary of the Argument does not concisely summarize the points made in your Argument.

Expectations for the Argument of a proficient brief

7.
The Argument accurately states the legal rules and principles on which the Argument relies.  Specifically, 

· The Argument makes clear that the client’s position has a sound legal foundation, even if not every premise on which the position relies is supported by binding authority. 

· Each separate premise necessary to justify a ruling in the client’s favor is supported by some type of authority. 

For a more persuasive or competitive brief:  The Argument weaves binding and persuasive authority together skillfully so that the reasoning of persuasive authority is related to reasoning of binding authority (rather than being discussed without showing any connection to binding authority).   Propositions in the Argument are supported with the highest quality authority available (e.g., case law from the highest court in another jurisdiction rather than a legal encyclopedia). 

You will be required to rewrite if

· your argument is not supported by authority or by a nonfrivolous argument to modify existing authority.

8.
The authorities used in the Argument reflect a careful and conscious choice rather than a mere restatement of arguments and authorities discussed in the lower courts’ opinions that are part of the problem (if applicable).  Specifically, 

· Where the Argument relies on authorities discussed in the lower courts’ opinions, their use reflects an understanding of the facts, reasons, and policies contained in those authorities rather that a mere rephrasing of conclusions stated in the lower courts’ opinions.

· Where the Argument relies on authorities not discussed in the lower courts’ opinions, the authorities selected are relevant to the issues in the appeal and to the position asserted in the brief. 

For a more persuasive or competitive brief:  Authorities discussed in the Argument are accurately paraphrased rather than quoted.  When quotations are used, they are chosen strategically and used sparingly for impact or emphasis.  The discussion of authorities emphasizes primarily reasoning and policy to show why the legal analysis advocated in the brief is sound from both legal and public policy perspectives.  

9.
Authorities are presented persuasively, but are used in a manner consistent with their weight.  Specifically, 

· The Argument relies on Texas statutes and cases to establish basic premises of law.

· The Argument relies on persuasive authority (i.e., authority from other jurisdictions, secondary sources) only where there is no Texas authority on point.

· Where the Argument relies on persuasive authority, it clearly establishes the basis for turning to persuasive authority and explains why the court should adopt the reasoning of the persuasive authority in this case.

For a more persuasive or competitive brief:  The Argument recognizes how persuasive the court to which the brief is addressed considers cases from certain courts.  When relying on persuasive authority, the Argument cites to opinions from courts often cited by the court to which the brief is addressed, rather than opinions from courts the audience court rarely relies upon. 

You will be required to rewrite if

· your brief relies on persuasive authority instead of available on-point binding authority.

10.
The Argument addresses adverse authority and adverse arguments.  Specifically, 

· The Argument meets the other side’s strongest arguments head on.

· The Argument shows the court why the client should win in spite of the adverse arguments and the adverse authority, rather than simply discounting the other side’s arguments.

You will be required to rewrite if

· your brief fails to address major adverse arguments or adverse authority.

11.
The authorities and arguments are applied to the client’s facts in a manner that clearly indicates their relevance and that shows how the authorities lead to a decision in favor of the client’s position.  Specifically, 

· The Argument clearly explains the relationship between the relevant authorities and the facts and issues in the client’s case.

· The Argument clearly articulates how the authorities support a ruling in the client’s favor. 

For a more persuasive or competitive brief:  Where factual comparisons are particularly apt, factual parallels are used strategically and persuasively to show a relationship to the client’s facts.  The brief clearly demonstrates how the factual and legal comparisons to authorities lead to a ruling in favor of the client (rather than relying on the court to draw the desired conclusion from the authorities).   

You will be required to rewrite if

· your Argument does not articulate how the authorities support a ruling in the client’s favor.

12.
The organization chosen for the Argument is persuasive, logical, and easy for the judge to follow.  Specifically, 

· The order and progression of ideas within the Argument demonstrate a thoughtful consideration of either the relative strengths and weaknesses of the arguments or a logical and necessary progression of ideas. 

· The Argument includes few, if any, arguments that are weakly supported, speculative, or excessively technical and arcane. 

For a more persuasive or competitive brief: The text within each subargument flows smoothly and compellingly rather than appearing to be choppy.  Each argument either flows logically from the preceding argument or bears a clear relationship to the preceding argument.  Where the brief presents an argument in the alternative, the shift to the alternative argument is made evident by the organization of the brief and the shift is done in a way that does not undermine the credibility of the primary argument. 

You will be required to rewrite if

· the organization of your brief fails to set forth the relationship between your arguments.  (For example, you would be required to rewrite if the brief suggested that the court must adopt each of the premises stated in order to grant the relief requested when actually adoption of any one of the arguments would warrant the relief.)

13.
The point headings, subheadings, “signposts,” and other organizational cues contribute to the judge’s understanding of the substance of the Argument and clearly indicate what the party wants the court to do.  Specifically, 

· The main point headings are phrased in complete sentences and summarize or set up the substance of the argument that follows.

For a more persuasive or competitive brief:  Point headings and subheadings are clearly and persuasively written so that when all the headings in the Table of Contents are read, the brief’s position appears logical and persuasive. The first sentence of every paragraph either advances the argument or provides a clear and necessary transition with the preceding paragraph.  (Point headings and subheadings don't take the place of strong first sentences.)  Other transitions are used effectively to communicate the relationship of ideas to the reader.

You will be required to rewrite if

· your point headings do not summarize or set up the substance of the arguments that follow.

14.
Throughout the Argument, authority is cited where necessary.  Specifically,

· There is a citation to support every rule, fact, reason, or policy from case law or other authority, regardless of whether the supporting authority is binding or persuasive.

You will be required to rewrite if

· you do not cite to authority to support all statements of legal rules, statements of facts from cases, and statements of reasoning or policies that you have derived from authorities.

15.
Throughout the Argument, citations are substantively accurate and complete.  Specifically, 

· Every citation includes all substantively necessary information. 

· Short form citations identify both the source and the pinpoint page.

· Where the authority cited does not directly support the proposition for which it cited, the citation is introduced with an appropriate introductory signal. 

For a more persuasive or competitive brief: Citations contain few, if any, technical errors (e.g., spacing, abbreviation, alterations and omissions in quotations).  Explanatory parentheticals are used appropriately to clarify the meaning of signals or to efficiently discuss additional supporting examples.  The text of the brief also complies with Bluebook rules (e.g., capitalization, numerals). 

You will be required to rewrite if

· your citations do not include all substantively necessary information, including pinpoint citations in both long and short form citations.

Expectations for writing skills and tone in a proficient brief
16.
The brief uses a tone that is persuasive and convincing without being strident or unprofessional.  Specifically, 

· The brief is phrased from the client’s point of view and uses language that promotes a positive perception of the client’s position and legal arguments.  

· The tone of the brief is not excessively strident, melodramatic, sarcastic, or condescending.

· The brief does not belittle or insult either the opponent or the judges of the courts below.

For a more persuasive or competitive brief:  The tone is confident and convincing, without becoming melodramatic.  The tone is serious and businesslike without being too stilted or convoluted.  

You will be required to rewrite if

· the tone of your brief is excessively strident, melodramatic, sarcastic, or condescending; or  

· your brief belittles or insults either the opponent or the judges of the courts below.

17.
Grammar, punctuation, sentence structure, word use, and writing style are appropriate for writing before an appellate court.  Specifically, 

· The brief is readable throughout.

· There are no significant grammar or punctuation errors.

· There are few (if any) proofreading errors in the brief. 

For a more persuasive or competitive brief:  There are few, if any, awkward constructions or overly long or complex sentences.  The wording is not vague.  The brief follows standard legal-writing conventions.  The brief avoids misplaced modifiers and run-on sentences.  Commas, semicolons, quotation marks, and other punctuation marks are used correctly. 

You will be required to rewrite if

· your brief is not readable throughout;

· you have significant grammar or punctuation errors; or

· there are more than a few proofreading errors in your brief.
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